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STATEMENT CONCERNING ORAL ARGUMENT
By granting the Attorney General’s motion to transfer, the Court has recognized
that this case is of great and immediate public importance. -Sée CR_74.02(2). The
Attorney Genera) believes oral argument will assist the Court in resolving the questions

of law raised in the appeal, and therefore requests oral argument. -
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COUNTERSTATEMENT OF THE CASE

Governor Mattﬁew G. Bevin continues to claim “absolute authority” to dissolve
the statutory gov.erning boards of Kentucky’s public universities unden ihé reorganization
statute, KRS 12.028. In June of 2016, Governor Bevin exercised this “auth,ority,f’
abolishing, re-creating, and restructuring the University of Louisville Board of Trustees
(“UofL. Board™) through a series of executi{/e orders. These actions violated the .
numerous statutes enacte& b; the General Assembly that protect Kentucky’s public
universities from undue political in_ﬂﬁence by the Governor and the executive branch.
The Governor’s actions caused the University’s accreditation to b;e placed on probation,
threatening federal financial student a..id and research doliars, and severely harming the
Uni‘;rersity’s reputation. |

After extensive briefing, an .evidentiary hearing, -and numerous arguments, the
Franklin Circuit Court (the “Trial Court™) declared Governor Bévin’s actions uniawful.
Specifically, it held that “the Govemor’é reorganization power under KRS 12.028 does
not eﬁend to pliblic universities, which the legislature has placed outside the scope of the
organizational structure of the executive branch of govémment.” Fmal Judgment at 1
(Sept. 28, 2016) (R.-at 1505). The Trial Court further held the Governor cannot use KRS
12.028 to circumvent the procedural and substantive statutory requirements for removing
~ public univ.ersity board members. Id at 1-2 (R .at1505—06). For the sake of our public
universities an-d their students, t]:us Court should affirm.

L The Legislature Removed Public Universities And Their Governing Boards
From Direct Executive Branch Control.

The legislative history of Kentucky statutes governing public universities and

their boards shows an intentional and continued movement towatd ever-increasing board



independence and aufonomy, and away from executive dominance and political
influence.

In 1952, the General Assembly took a first, critical str;'p toward institutional
ziutonomy by removing public universities from the Department of Education. See Trial
Br. Ex. A (1952'Ky. Acts ch. ;41, se(;.,l) (R. at 1211-12); .Public Higher Education in
Kentucky, 118, Research Publication 25, Legislative Research Commission ('1-95 1
(quoting KRS 156.010 (1948)). This removal reflected the consensus that the
Department of Education has no supervisory aﬁtﬁority over universities. See Public
Higher Education in Kentucky, 118, Research Publication 25, Legislative Research
Commission (1951). Public universities wefe never subsequently Iiéted in the statutory
framework of the Department o.f Education, or any other cxecutive department or
division. |

In 1982, the legislature made another stride towards autonomy by enacting KRS
'164A.560 and related statutes. See Trial Br. Ex. B (1982 Ky. Acts ch. 391, sec. 3 (R. at
1214-15). -‘ These statutes enabled university g.ovem'mg boards to manage' univef_sity
finances themselves.! Unlike other executive branch agencies, public universities now
bypass normal financial management propessels involving the Finance and Administration
Cabinet. Universities hold and manage their own money, ﬁake their own investments,
and hold their own property. .The. Governor, the Secretary of 1‘:he Finance and
Administration Cabinet, and the Secretary of the Personnel Cabinet acknowledged as
much in signing the Agreed Order dismissing Finance and Personnel from this lawsuit.

See Agreed Order of Dismissal (July 14, 2016) (R. at 200-05).

! The Univ:afsity of Louisville has so elected. See 740 KAR 1:030(1).



In 1990, the General Assembly continued its push towards operational and
~ governing .independence, passing Senate Bill 86. That legislation implemented six-year
staggered terms for university regents and trustees. 1990 Ky. Acts ch. 504, sec. 2-4. In
passing the legiglation{ members of the General Assembly publicly acknowledged that
their aim was to limit gubernatorial power.

According to then-House Majority Whip Kenny Rapier, the law was designed to

prevent “the domination.of boards by any one governor.™

Representative Ernesto
Scorsone, who si)onsored similar legislation, explained that “the bill would prevent
‘wholesale replacement of boards from taking piace’ by one governor, as can happen now
during a four-year term.” The General Assembly considered the measure so important it
overrode Governor Wallace Wilkinson’s veto of the law.* See 1990 Ky. Act. Ch. 504.

The General Assembly further passed specific protections fdr UofL Trustees to
insulate them from political influence. In particular, the General Assémbly applied KRS
63.080(2) to the ﬁofL Board, which explicitly requires “cau-se“ for the removal of any
_trustee. 1990 Ky. Acts ch. 5(54, sec. 4. No longer could the Govemnor remove a trustee
b.ecause he disagreed with a board decision or wanted a different appointee.

The movement towards autonomy  intensified whén Governor Wilkinson

appointed himself to the University of Kentucky Board of Trustees in 1991. This ushered

in a new wave of legislation targeted at further limiting gubernatorial authority. - That

2 See Mot. for Temp. Inj. Ex. D (Joseph Stroud, “Bill OK’d to Limit Governor’s Control of University
Boards,” LEXINGTON HERALD-LEADER (Feb. 6, 1990)) (R. at 152). Rapier’s quote refers to a House Bill
substantially similar to SB 86, the measure ultimately passed by the entire General Assembly.

3 See id.

4 See Mot. for Temp. Inj. Ex. F (Jobn Winn Miller and: Jack Brammer, “Legislature Overrides'13 Vetoes
Chambers Avoid Debate, Set Modern-Day Record,” LEXINGTON HERALD-LEADER (Apr. 14, 1990)) (R. at
154). T



year, the General ‘Assembly .passéd HB 149, establishing the Governor’s Higher
Education Nomil‘lating Committee and charging it with the duty to submit nominations
from which.the Governor must select appointees to university boards. 1992 Ky. Acts ch.
10; sec. 3; see KRS 164.005(5)(a). fhé law also prohibited an appointing authority from
appointing “himself or his épouse, or_the Governor or his spouse” to a university board.
1992 Ky. Acts ch. 16, sec. 8; sée KRS 164.0053. House Bill 149 illustrated how
university boards lawfully must be restructured — by statute. See 1992 Ky_. Acts ch. 10,
sec. 22. |
Subsequent reforms under the 1997 Postsecondary Education Improvement Act
further solidified univcrs-ity autonomy and protections from the executive branch. 1597
Ky. Acts 13 Ex. -Sess: ch. 1, sec. 4; see KRS 164.004(4). The Act not only repeated that a
trustee could only be removed f(;r cause, but added a further protecﬁon, requiring a due
pr()cesg hearing with counsel befor.e the Council on Pos_tsecondary Education _prior to any
removal. 1997 Ky. Acts 1%t Ex. Sess. ch. 1, sec. 86, 97, 125; see KRS 164.131(1)(d),
164.321(10), 1-64.821(1)0)). This evidel;tiary hcaﬁng requires a “finding of fact” to
justify any removal. 1997 Ky. Acts 1* Ex. Sess. ch. 1, sec. 86, 97, 125; :S'ee KRS
164.131(1)(d), 164.321(10), 164.821(1)(b). ‘ .
| Recent actions by the General Assembly only confirm thaf altering the structure
of a university board or changing the removal procedures must be done directly through
statute. The bills passed duﬁng the 2017 Regular Session did not address the Governor’s
reorganization power under KRS 12.028, nor did they confirm the executive orders.
Instead, they explicitly a.ltergéd the Uofl, Board’s structure and added new procedl_lres for

‘removing university board members. Indeed, Senate Bills 12 and 107 directly amended



KRS 164.82i and KRS 63.080, the very statutes the Governor suspended in his executive
orders. This uncontested fact shows the importance of this case. If the Govemnor has
already ignored the previoué versions of these statutes, he can and will ignore the new
versions as well.

Tn sum, not only does the legislative history of public.unjvers.ities and their boards
demonstrate a constant moyement toward independence and autonomy, but specific laws
were paésed to prevent the wholesale rémoval of .entire boards. A ruling on the
limitations of KRS 12.028 is necessary tc; uphold this clear legislative intent.

1. The Statutes Creating And Structuring UofL’s Boﬁrd Protect It From
~ Executive Branch Control.

In harmony with this- legislative histbry, KRS 164.821 (2016) vested - UofL’s
governance in a Board of Trustees. The statute (as it existed at the time Govérnor Bevin -
issued his orders)5 declared that the Board would consist of twenty (20) members,
. including seventeen (17) members appointed by' the Governor and three (3) members
repres_enting the faculty, staff, and students of the Umvers1ty. ..KRS 164.821(1) (2016).
The statute declared that gubernatorial appointees to the Board serve staggerf:d six-.year
terms. With respect to removals, KRS 154.821 pro_videél that although B.oard members
were appointed by the Gévemor,:they did not serve at his pleasure. The statute provided:

Board members may be removed by the Governor for cause, which shall

include neglect of duty or malfeasance in office, after being afforded a

hearing with counsel before the Council on Postsecondary Education and a .

finding of fact by the council.

KRS 164.821(1)(b).

5 Unless otherwise indicated, all future references and citations to KRS 164.821 and KRS 63.080 are to the
versions of the statutes in effect at the time Governor Bevin issued his executive orders “reorganizing” the
UofL. Board. ‘A copy of those versions of the statutes are attached as Exhibits A and B. ‘



Another statute, kRS 63.080(2) (2016), similarly mandated that “[m]embers of the
. board of trustees . . _of the University of Louisville . . . shall not be removed except for
cause.” lThus, pursuant to KRS 164.821 Iand KRS 63.080, a governor could not
. unilaterally remove a trustee, but must identify specific reasons that can be contested in

an evidentiary hearing,.

1. ‘ Governor Bevin Issued Executive Orders Abolishing, Re-creating, And
Restructuring The UofL. Board In Violation Of Kentucky Law. ’

Despite this legislative history, Governor Bevin 'Fook the unprecedented step of
aissolving tﬁe UofL Board. Specifically, by Executive Order ;'20l16-338 dated ;Tune 17,
2016, the Govemor purported to abolish the UofL. Board, causing the terms of 1ts
members to “expire immediately.” Complaint Ex. A (Executive Order (;‘EO”) 2016-338
" at 3) (R. at 28). As explanation, the executive order made only conclusory allegations of
operational dysfuﬁction. Id at 2 (R. at 27). The order did not prov_idé specific cause for
the removal of any individual trustee. See KRS 164-821(1)(b); KRS 63.080(2). Nor did
the order provide any trustee his or her Amandatcd pre-removal heaﬁng before the Council -
on Postsecondary Educaﬁoﬁ. See KRS 164.821(1)(b).

The executive order then created a “new” Board for the -Univcrsity (the “Re-
created Board”) consisting of fewer than the then-statutori_ly—required number of
members. Complaint Ex. A (EO 2016-338 at 3';4) (R. at 28-29). Under the order, the
UéfL Board would have ten (10) members appointed by the Governor, see id., instead of
the seventeen (17) required by KRS 164.821. The order further directed the Council on
Postsecondary Education (the .“Council”) to meet and provide the Governor with a list of

candidates for the Re-created Board. 7d. at 4 (R. at 29).



On the same day he issued Execuﬁve Order 2016-338, Gov.ernor Bevin iséucd
Executive Order 2016-339. Complaint Ex. B (EO 2016-339) (R. at 33:34). Without any
statutory authorization, this second order purported to establish an “interim” UofL Board
consisting of three (3) members. Id Without following the statuéory requirement for
nominations from the Council, thc: order named interim board members. Id.

The Postsecondary Education Norr;inating Committee beld a closed-door meeting
on Jun;e 28, 2016, nominating thirty (30) individuals for appointment to the Governor’s
Re-created Board. '-The next day, the Governor issued Execufive Order 2016-391,
éppointing ten (10) individ_ﬁa.ls from the Nominating Committee’s list to serve oﬁ the
Board established by Executive Order 2016-3338. .See Compiaint'Ex. C (EO 2016-391)
(R. at 36). Again, these actions ignored, violated, and suspended the legislative manda;[es
of KRS 164.821 and 63.080. |

During a press conference announcing Executive Orﬁers 2016-338 and 2016-339,
Governor Bevin stated that the resignation of UofL President James Ramsey had als.,oA
been secured.® The Governor p-roduced a letter dated June 16, 2016 — one.day before his
executive order abolishing the UofL Board — wherein Ramsey 'mdiéated that “[a]s a result
of their ‘recent conversation,” he would offer ijs resignation to the “newly ‘appointed
board” upon its “legal restructure.” See Temp. Inj. Hrg Ex. 11 (Letter to Governor, June
16, 2016) (R. at 570). This letter is concerning, as the removal of a university president |
is solely a Board — and not "a gubernatorial — function. See KRS 164.830(1)(b). Thus,

without clarity from this Court on the application of KRS 12.028, a university president

§Jack Brammer and Linda Blackford, “University of Louisville Board, President Out; Bevin Seeks ‘Fresh
Start,” LEXINGTON HERALD-LEADER, June 17, 2016, available at http://“ww.kentucky.com/neWs/politics-
government/article84362072.html (last visited May 30, 2017).



can work with a governor fo fire his entire board without any transparency. or due
process.

Iv. Governor Bevin’s Actions Caused Serious Sanctions To UofL’s
. Accreditation.

The University of Louisville is accredited by the Southern Association of
© Colleges and Schools, Commission on Colleges (“SACS”).” Accreditation signifies that
the University has “a purpose appropriate to higher education and has resources,
programs; and services sufficient to accomplish i‘and ‘sustain that purpose.”®
Accreditation allows the University to award adcfeditged degrees and ensures that the.
school is eligible for student financial aid fund§ under Title IV of the Higher Educatioﬁ
Act? . ,

.In order to secur;a and maintain SACS accreditaﬁon, Uofl, must satisfy certain
SACS sténdards, includiné “Comprehensive Standards.” E\}ery ten (10) yeafs,'UofL
completes a reaccreditation process with SACS. See Complaint Ex. G (Oct. 27, 2010
Accreditation Lettef) (R. at 74). As part of that process, UofL must explain'hoﬁ it me?ets
Comprehensive Standards related to b.oard governance and board dismissal.

One sﬁch Comprehensi\'fe Standard (“CS”), CS 3.2.4, requires a university’s
governing board to be “free from undue influence from political, religious, or other

external bodies and [to] protect[] the institution from such influence.” See Complaiilt Ex.

H (SOUTHERN ASSOCIATION OF COLLEGES AND SCHOOLS, “Principles of

7 See University of Louisville, About UofL: Accreditation, http://louisville.edwaccreditation (last visited
May 30, 2017). B

& See Southern Association of Colleges and Schools, Commission on Colleges, Welcome from the
President, http://www.sacscoc.org/president.asp (fast visited May 30, 2017).

? See id.



Accreditation” (5th ed. 2011), p. 26) (R. at 106).1° A second standard, CS 3.2.5, requires
a university board to have “a policy whereby.members can be dismissed only for
appropriate reasons and by'a falr process.” Id.

In past accreditations, the ﬁMVersity has specifically listed KRS 164.821 as the
manner -in'which it meets SACS standards regarding political influence and fair removal
processes. In its 2007 coml.)liance report, the University used KRS 164.8é1 to satisfy CS
3.2.4, stating: “KRS 164.821 outhnes the makeup of the members of the Board of
Trustees appointed by the governor ....” See Reply in Supp. of Mot for Temp. Inj. Ex. 7
(UofL 2007 CS 3.2.4 Compliance Report) (R. at 447). The University’é response to CS'
3.2.5 also referenced KRS 164.821, noting thﬁt the statute requires cause and a due
process hearing prior to the removal of board memb.ers. See id. at Ex. 8 (UofL 2007 CS
3.2.5 Compliance Report) (R. at 449).

In light of Comi)rehensive Standards 3.2.4 and 3.2.5, and as a direct result of
Govémor Bevin’s unlawful executive orders, SACS launched a.n iﬁvestigation into
UofL’s compliance. See id. at Ex. 4 (June 28, 2016 SACS Letter) (R. at 432-33). That
investigation led to a December 4, 2016 decision by SACS to place UofL on probaﬁ(;n
for a term of twelve (12) months.!! In its official letter to the University, SACS
explained thaﬁ the Governor’s 'ekecutive orders were inconsistent with the..accrediting

agency’s “éxpectations that institutions be able to operate without undue political

10 Also available at http://www.sacscoc.org/pdff2012PrinciplesOfA.creditation.pdf) (last visited May 30,
2017). :

U See Jan. 11, 2017 SACS Probation Letter, available at http://louisville.edu/accreditation/official-
probation-letter (Jast visited May 30, 2017). :



influence in institutional governance.”? According to SACS, “There appears to be an
i_nconsisfénq./ between the institution’s jaolicies' regarciing boa;d dismissal and the
Governor’s actions, which follow his assertion thﬁ dismissal procedures and protections
do not apply under board reorganization.””l SACS further advised that UofL_mus;[ |
demonstrate compliance with all standards within two (2) years or anS\.Ner “as to why the
institution should not be removed from mti:nrlbcﬁ:rship.”i4 As di.scussed in the argurnem;
below, a ruling that KRS 12.028 does not apply fo public univé:rsities should satisfy a
~ majority of SAéS’s concerns about accreditation that the e)gecutives orders cr.eated.

Y. The Attorney Generai Successfully Sought Declaratory and Injunctive Relief.

On behalf of the citizens of the Commonwealth, the Attorney General filed suit
_ challenging the Governor’s executive orders. In his July 5, 2016 Verified Complaint for
Declaration of Rigﬁm and for Injl.;nctive Relief, the Attorney General claimed that
Governor Bevin’s executive orders exceeded his authority under KRS Chapter 12.
Complaint, ] 89-94 (R. at 19-20). The Aftorney General further alleged that the
Governor’s executive orders violated the Kentucky Constitution, namely §§ 15 and 81, as
well as the separatibn of powers provisions found in §§ 27-29. Id. at ] 56-81 (R. at 15- '
18). The Attorney General sought a declération that the orders were unlawful along with
. temporary and permanent injunctive relief. See id. at “Prayer for Relief” (R._ at 23).

On July 29, 2016, thf_: TrialA Court issued an Order temporarily enjoining the
provisions of EO 2016-338. Temp. Inj. Order (July 29, 2016) (R. at 586). Moving |

swiftly to the merits, the parties submitted simultaneous trial briefs on September 13,

1214 at2.
B

14 1d at 3.
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2016. Two days later, the Trial Court conducted an evidentiar'y hearing. The parties then
filed post-hearing briefs. One week later, the Trial Court entered its Final Judgment.

The f’inal Judgment held that KRS 12.028 does not apply to the
Commonwealth’s public universities. It further held that the Governor cannot remove
university board members without complying wi‘dl the statutory requirements for
removal. Final Judgment at 1-2 (Sept. 28, 2016) (R. at 1505-06). The next month the
Trial Cour; rejected, in its entirety, the Governor’s motion to alter, amend, or vacate the
Final Judgment Ord. on Mot. to Alter, Amend or Vacate (Oct. 21, 2016) (R. at 1570).

YL The Governor Appealed.

On November 18, 2016, the Governor timely filed a Notice of Appeal. Three
days later, the Attomey General ﬁled a Motion for Transfer. While that Motion was
pending, the General Assembly passed Senate B111 12, leglslatmn amendmg KRS
164.821. Notably, SB 12 did not reference, amend, clarify, or otherwise 1mpact KRS
12.028, the statute at issue in this appeal Two days after SB 12°s passage on January 9,
2017, this Court granted the Attorney General’s request to transfer the case.

STANDARD OF REVIEW

-Th.e September 15, 2016 evidentiary hearing before the Trial Court was akin to a
_ bench trial. The parties filed “Trial Briefs” in advance of the hearing. Accordingly, the
Trial Court’s factual findings should be set aside only if “clearly erroneous.” CR 52.01.
The Trial Court’s conclusions of law are reviewed de novo. Ladd v. Ladd, 323 S.W.3d
772, 775 (Ky. App. 2010) (citing Baze v. Rees, 217 8.W.3d 207, 209 (Ky. 2006)).

ARGUMENT

The Trial Court correctly held that KRS 12:028 does‘not allow a governor to

abolish a governing laoard of a public university and remove all of its members. Tlus

i1



ruling is not moot, as recent legislative changes did not alter, affect, or clarify KRS
12.028 in any way, nor did tlhey confirm the executive orders. Without a decision from
this Court, the Governor can ignore the new legislation — just as he ignor;ed previous
legislation - and use KRS 12.02’8 to dissolve and reorganize any university board.

Further, the Governor forfeited his opportunitf to argue for disqualification of ’;he_
Attorney General when he failed to fully pursue that claim before the Trial Court. Even
if the Governor preserved the issue for review, no conflict exists. The Attci-r.ney General
respectfilly asks the Court to affirm the Trial .Courf.

L. This Court Should Affirm The Trial Court’s Declaration Th:}t The Executive
Orders Were Unlawful. ’

The Trial Court ruled that Gover.nor Bevin’s executive orders abolishing and re-
cfeating the UofL, Board were unlawful because the Governor’s authority under KRS
12.028 does not extend to universities. The Trial Court further ruled that the Governor
caonot use KRS 12.028 to circumvent the statﬁtory requﬁ:ements for board member
removals found in KRS 63.080(2) énd KRS 164.821(1)(b). This ruling equally applies to
the now amended versions of the statutes. This Court should affirm.

A. The ’I‘rial‘ Court Correctly Found that KRS 12.028 Does Not Apply t;)
Public Universities and the Governor Caniot Avoid the Statutory
Requi;ements for Trustee Removals,

In Commonwealth ex rel. Beshear v. Bevin, this Court ruled that “[t]he
Governor’s authority w1th respect to the [university] boards differs fundamentally from
his authority with respect to those state eptities and employees ;‘.hat answer to him.” 498
S.W.3d 355, 381 (Ky. 2016). The same analysis that led to this Court’s holding should

also lead to a ruling that KRS 12.028 does not apply to public'universities.

1. KRS 12.028 does not apply to public universities.
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The Trial Court correctly held that. KRS 12.028 does not extend to Kentucky’s
public universities and their boa:ds, including UofL. Keﬁtﬁcky Revised Statute 12,020
enumerates the dcpéﬂments, program cabinets, and administrative bodies within the
executive branéh of state government. Although the statute indicates that its list of -
administrative bodies “is not intende& . [to] be all-inclusive,” it is significant that
neither Uoﬂ’_, nor its Board are mcluded in the enumeration. See id. Indeed, no pubhc.
university or university ‘board is included, despite the fact that KRS 12 020 contains a _
comprehensive list of executive branch entities, from the Justice and Public Safety
Cabinet to the Kentucky Boxing and Wrestling Authority. In fact, the legislature has
intentionally -omitted the UofL Board and all' other public Imiver'sit-y governing .boards :
from this statute and similar statutes, enumerating executive branch ;gigcncies. |

Under KRS 12.015, “each administrative body esta‘t_alished by statute or statutorily_
authorized executive action shall be mcluded for administrative purposes in an existing
department or program cabinet.” As the Tnal Court pointed out in its Order granting the
Commonwealth’s motion for temporary- injunctive relief,”” public universities were |
previously listed in the organizational structure of the executive branc;h of state
government as divisioﬁé of the Departmeﬁt of Education. See Temp. Inj. Order at 11
(citing 1952 Ky. Acts, cli. 41, Section 1; KRS 156.010(3) (Carroll’s Ky. Statutes, 1934- -
52)) (R. at 596). With the passage of Senate Bill 113 in 1952, !however,.public
ﬁrﬁversities were removed from the Department of Education and were not listed as part

of any other executive department or division.

15 The Trial Court incorporated its Temporary Injunction Order into the Final Judgment. See Final
Judgment at 16, 2 (R. at 1520). o
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The Legislative Research Comnﬁssion explained the removal:

Currently, the only practical consequence of higher education being in the

Department of Education is to limit the salary that can be paid from

Commonwealth funds to officers and employees of the colleges and the

University. The Salary Act of 1950 in effect limits the payment from

Commonwealth funds of the salaries of all persons in the Department of

Education to $500 less than the salary of the Superintendent of Public

Instruction, who receives $8,500 a year. Other drastic consequences are

possible, but have never been put into effect. There is general expectation

on all sides that this statute will be amended at the next session of the

legislature to make it clear that the -Department of Education has no

supervisory authorily over the institutions of higher education.
See id. at 12 (citing Public Higher Education in Kentucky, 117, Research Publication 25,
Legislative Research Commission (1951) (émphgsis. added)!®) (R. at 597). Thus, the
General Assembly removed public universities from the umbrella of the Department of
Education in recognition of their independence and antonomy from the executive branch,
signifying that they are not covered by KRS Chapter 12, and particularly KRS 12.028.

In Besheqr, 498 S.W.3d at 381, this Court repognized the “fundamental
independence” of public university boards, noting that they are corporations expressly
excluded from the Dep'artment of Education by KRS 164.825. Id The Court ruled that
while “Universities are state agencies and are attached to the executive branch for

budgetary purposes, they are not part of the executive branch in the same sense as the

program cabinets and boards directly under the Govemor's control.” Id. Instead,

6 Significantly, in light of the legislative history discussed herein, the LRC reseérch publication also
provides: ]
Authorities on higher education are in general agreement that the tuover in membership
of a board of control of a college or university should be relatively slow. It is distressing
to a program of an educational institution to have sudden and drastic changes in policy. .
Investigations have shown that in general a term of at least six years for board members
is desirable, with provisions for overlapping terms such that at least two-thirds of the
. board members will always have had one or two years of experience in that position.
Public Higher Education in Kentucky, 121, Research Publication 25, Legislative Research Commission

(1951).
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urﬁversitﬁf boards “are separate ‘bod [ies] corporate, with tﬁe usual corporate powers.””
Id (quoting KRS 164.350). According to the Court, university boafds are “[ijn some
ways . . . akin to municipal or public corporations, having a sepé}ate existence from the
main body of gove@ent, although retaining many of the goverrﬁnent's characteristics,
such- as immunity from suit.” Id The Court noted that university boards “hav;a close to
plenaliy power over the operation of their respective institutions.” Id. at 380.

Most signiﬁcanﬂy, this Court also determined that “[t}he Governor’s authority
with respect to the [university] boards differs fundamentally ﬂom his authority with
réspect to those state entities and employees that answer to him.” Jd. at 381. This
holding is the underpinning of the Trial Court’s Final Judgment, which states: “public
universities, as quasi-indepéndent corporate bodies, are not directly subject to the
Govemor’s executive deer 111 matters of budget and organization_, in the same manner as
program cabinets, depMents, and agencies of state government.” Final Judgment at 1

| n. 2 (R. at 1505). The Beshear decision only reinforces the Trial Court’s “prior ruling in
issuing in‘junctive relief that the Governor’s re-orgalﬁ;zation power in KRS 12.028 does
not extend to public universities.” Id.

Other factors also support the view that UofL a.nd the UofL. Board’s omission
from KRS 12.020 was by design. Public universities are not part of the Governor’s
executive cabinet under KRS 11.065. Nor do public universities and their boards

' “exercise executive and administrative functions on a state-at-large level.” Hogan v.
Glasscock,’3'24 S.W.2d 815, 816 (Ky. 1959).
Moreover, the extensive legislative history discussed flefein shows that the’

General Assembly has taken numerous steps to remove universities from the Governor’s
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'control — not grant him “absolute authority” over them. The General Assernblly enacted
staggered six-year terms for university board members in order to prevent the G(f/emor
from having the power to replac; an entire board at once. (See supra, pp. 2-3.) It
established the Govemor’s Higher‘Education Nominating Committee to.provide the
Governor with nominees. (See supra, pp. 3-4.) 'The General Assembly also made it
unlawful to appoint the.-Governo.r or his spouse to a university board. (See id., p. 4.) And
it added Iﬁrovisions to university board sta"cute‘s requiring cause and a due process hearing
prior to the removal of any board member. (See id.) |

Additionally, thé UofL Board functions as a.corpbration. See KRS 164.830. Itis
given autonomy and independence in the operation and management of the University.
See id Under KRS Chapter 164A, it is given independence in terms of financial
management. Specifically, KRS 164A.560 permits university go.veming Bbards to elect
to be .indepéndcnt regarding the acquisition of funds, accounting, purchasing, and capital
construction. The UofL Board of Trustees has so elected. See 740 KAR 1:030(1). In
short, Uofl’s structure and operations der-nonstrate that it 1§ oPtside the ambit of KRS
Chapter 12 ge;wrally and KRS- 12.028 specifically.

. 2. Gall;oway does not apply KRS 12.028 to university boards.

The Governor reliesl heavily on Gallovizay v. Fletcher, 241'S.W.3d 819 (Ky. App.
2007), in‘support of; his position that all of KRS Chapter 12, including KRS 12.028,
extends to public univérsitieé. But, as the Trial Court explained more than three times,
Galloway does not compel a finding that university boards are within the scope of KRS
12.028. See "femp. Inj. Order at 18 n. 7 (R at 603); Final Judgment at 7-9 (R. at 1511~

13); Ord. on Mot. to Alter, Amend, or Vacate (R. at 1571-75).
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In Galloway, the Court of Appeals applied KRS.12.07(3 to university board
appointments. Id. at 823. In doing so, the Court was neither asked nor provided with any
authority to decide the broader issue of whether KRS- Chapter 12 in toto applies to
'univer_sities. See id. Indeed, “a careful reading of Galloway demonstrates that it was
decided on the assumption that the application of i{RS 12.070 was ‘immediately obvié,us’ _
without any consideration of the_ statutory history that demonstrates the separation of sfate
universities fro,m the organizational structure of fhe execuﬁve branch in 1952..” Final
Judgment at 8 (emphasis in origi'nal).(ciﬁpg‘Galloway, 241 S.W.3d .at 822-23) (£{. at
1512). |

As noted by the Trial Court, KRS 12.015 i)rovides that “ez'lch administrative body
established by statute or statutorily authorized executive action shall be included for
administrative purp;)ses in an existing department or program cabinet.” See Ord. on Mot.
to Alter, Aménci{ or Vacate at 4 (quoting KRS 12.015) (R. at 1573). The UofL Board,
however, “is manifestly- not ‘included for administrative purposes in an existing
de;partment or program cabinet.”” Id. at 4-5 (éamphasis in original) (quoting KRS 12.015) ‘
(R. at :1573—74). The UofL Board is- thus “outside the scope of the orgaﬁzational
structure of the executive branch, as defined in KRS Chapter 12, and thus it is beyond the
scope of [the] reorganization power of the Governor in KRS 12.028.” Id. at 5 R. at
1574). | |

The specific issue in Galloway was whether KRS -12.070(3), allowing the
Governor to reject listé ofpdtential appointments, applied to university boards in 1i'ght-of
KRS 164.005(5)(a), which provides that the Governor “shall” select each gubernatorial

appointment to a university board from a list of three names submitted bf the
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Postsecondary Education Nominating ‘Comrnittee. Galloway, 241 S.W.3d at 82.2.
Ultimately, the Court determined it c-ould harmonize the statutes, giving effect to b.oth.

- Galloway’s holding; howeve;, 18 aﬁd_should be limited to KRS 12.070. See Ord.
on Mot. to Alter, Amend, or Vacate at 3 (R. at 1572). This is particularly the case since
Galloway merely conﬁﬁns the cominon law. It h?.S been the commc.)n Jaw mn Kentucky
for seventy years that “when the legislature requireé the Governor to make appointments
from a list submitted by a nominating group, the Governor can reject a list that fails to
include names suitaiale to the Governor.” Final Judgment at 8-9 (citing Elrod v. Willis,

203 S.W.2d 18 (Ky. 1947); Kentucky Ass’n of Realtors, Inc. v. Musselman, 817 Sw.2d
| 213 (Ky. 1991)) (R. at 1512-13).

In contras£ to Gulloway, the issue here is. not board ‘appointn:ients, but board
removals. These are different actions ﬁ1at are governed by different statutes. See Votteler
v. Fields, 23 S.W.2d 588, 589 (Ky. 1926) (noting that the power.to remove is not-
incidental t6 the ﬁowcr to appoint). As the Trial Court found, under Governor Bevin’s
expansive reading of his reorganization authority, KRS 12.028 is in direct conflict with
the statutes — as they existed at the time and as they exist today — governing the removal
* of board members, because 1t allows the Gpvemor to remove university board merﬁbers
withnout any cause, findings, hearing, or process. -

3. The Trial Court’s ruling properly harmonized statutes and
satisfied rules of statutory construction.

Incredi‘bly, Governor Bevin argues that no trustee was “removed.” Instead, the
entire Board was abolished. “This argument ignores reality. It is undeniable that,

immediately following_'issuance of Executive Order 2016-338, fifteén (15) board
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members were no longer trustees,!’ despite the fact that their statutory terms hﬁd not
expired. They were not reappointed to the Governor’s Re-created Board, even though the
Re-created .Board had the same duties and responsibilities as the one it replaceci.
Governor Bevin maintained thé general structure, but terminated the people. In short, the
trustees serving on the Board on June 16, 2016, were removed via KRS 12.028. This
removal conflicted with limitations ‘on removals under KRS 164.821(1)(b) and KRS
63.080(2). | -I |

If statutes conflict “it is the duty of the court to try to harmonize the intefpretation
of the law so as to give effectto both . . . statﬁfes if possible.” Galloway, 241 S.W.3d at .
823 (citing Commonwealth v. Halsell, 934 S.W.2d 552, 555 (Ky. 1996)). The Trial Court
determined that there is no conflict between KRS 12.028 and the actual board member : |
removal statutes because the Governor’s reérganization authority does not exteﬁd to the
UofL Board. Ord. On Mot. to Alter, Amend, or Vacate at 5 (R. at 1574). The Trial Court
thus harmonized the statutes. A

The Trial Court’s ruling | further satisfied the “primary 'rule of statutory
construction that [if] two statutes are in conflict, the more specific statute controls the
general.” E.g, Light v. City of Louisville, 248 S.W.3d 559, 561, 563 (Ky. 2008).
Kentucky Revised Statute 12.028 never mentions_; public universities or UofL specifically,
no-r does it discuss removal of board members. Yet the Governor is using the statute to
remove board members-\;vithout cause and without a &ue process hearing, Meanwhile,

KRS 164.821(1)(b) and KRS 63.080(2) specifically discuss public universities and — for

17 Although the UofL Board consisted of seventeen (17) gubernatorial appointees under former KRS
164.821(1), there were two (2) vacancies on the Board, designated for minority appointments, at the time
Governor Bevin issued Executive Order 2016-338. See Mot. for Temp. Inj. Ex. A (KJRC Scttlement
Agreement) (R. at 129-32).
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KRS 164.821 — fJofL spi:ciﬁcally. Both statutes directly address board member removal
and enumerate the limitations on removal. Thus, where public universities are
concerned, KRS 164:821 and KRS 63.080 are more specific. ‘Given that they directly
conflict with the G(_)v;:rnor’s use of KRS 12.028, KRS 164.821 and KRS 63.080 must
control; See, e.g. Light, 248 S.W.3d at 563 (holding that KRS 132.285, which applies
specii{cally to cities that have elected to .adopt the county assessment for purposes of
levying their ad valorem tax rates, controls over KRS 132.0225, which applies generally |

to all taxing units).

4. The entirety of KRS Chapter 12 does not and cannot apply to
public universities.

The Governor argues“that because KRS 12.070_ has been found to apply to
‘ univefsities.,'the rest of Chapter 12 must apply a:s well. A brief review of KRS Chapter
12 readily disproves this contention. The Chapter includes numerous statutes that do not '
and cannot apply t_o public universities. ‘Under KRS 12.040, for example, the Governor
appoints the heads of executive departmen;ts- X;et it is ﬁndisputed that the Uofl. Board —
nrbt the Governor — selects and appoints its own University President. KRS
164.830(1)(&). KRS 12.040 is just one of many statutes in Chapter 12 that show the
entire chapter does not and c@ot apply to public universities.'®

In practice, even Governor Bevin agrees that not all of Chapter 12 applies to state
universities. Under the section of Chapter 12 discussed in Galloway, KRS 12.070(1), the
term “miﬁority” includes Hispanics. But in Kentucky Justice Resource-Center v. Bevin,I

Franklin Circuit No. 15-CI-1146, Govemor Bevin publicly disputed the application of

¥ See also, e.g., KRS 12.050 (Governor’s prior written approval required for deputy department heads and
directors of divisions); KRS 12.060 (Relating to statutory department heads establishing staff positions);
KRS 12.270 (Authority and powers of cabinet secretaries).
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